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PARTICIPATION BY GRANTEE IN INTENT 
OF GRANTOR TO DEFRAUD HIS CRED- 
ITORS. 


The scope of the rule that a failing debtor 
may prefer one creditor to another has 
elaborate consideration in recent opinion de- 
livered by Third Circuit Court of Appeals 
in the case of English v. Brown, 229 Fed. 
34, 


This case shows that a husband was in- 
debted to his wife and was being sued by 
another creditor for a large amount. About 
the only property he possessed was some 
shares of common and preferred stock in 
a certain corporation. These shares were 
transferred to her in part payment of her 
debt with full knowledge by her that this 
transfer to her, if effectual, would deprive 
the other creditor of all fruit of any judg- 
ment he might obtain in his pending suit. 


That this situation may appear more 
fully, we reproduce the finding of the trial 
court as follows: “Much of the money ad- 
vanced by her. was received by Brown 
when he was in failing circumstances and 
when Mrs. Brown knew he was so situated, 
and the shares were turned over to Mrs. 
Brown when he was without means where- 
with to meet the claims of the English 
brothers under the original agreement be- 
tween himself and them, and when he and 
his wife both knew that the English broth- 
ers were both diligently pressing their 
rights and that the transfer of the stock 
would necessarily operate to hinder and de- 
lay the collection of the New York judg- 
ment held by the English brothers.” 


The Court of Appeals speaks of this 
finding as follows: “The substance of this 





finding, as we understand it, is that al- 
though Brown was bona fide indebted to 
his wife and the consideration paid by her 
for the stock was adequate, yet her knowl- 
edge of her husband’s insolvency, of his in- 
debtedness to English brothers, and of his 
inability to pay the same if she acquired 
the stock, disclosed the wife’s complicity in 
her husband’s fraud and made the transac- 
tion void.” 


This is hardly a fair summary of the 
finding, because it fails to take into ac- 
count the fact when much of the money 
was loaned, and of the conclusion by the 
lower court, that the wife lending money 
“for the purpose of aiding him as well as © 
to obtain a preference, took the shares with 
full knowledge of the circumstances.” 


The Appeals Court says the main. ques- 
tion is whether the trial “court erred in 
deciding that the transfer of stock, in view 
of Brown’s insolvency and his wife’s knowl- 
edge thereof was in fraud of other cred- 
itors and therefore invalid.” Though this 
is narrower than the question decided by 
the trial court, we yet venture to assert, that 
it should be answered in the affirmative. 
even undef New Jersey decision, which the 
Appeals Court was endeavoring to apply, 
under the facts in this case. 


Thus the Appeals Court relies upon At- 
lantic Refining Co. v. Stokes, 77 N. J. Eq. 
119, 75 Atl. 445, which says: “There must 
be no combination between the preferred 
creditor and his debtor to hinder, delay or 
defraud other creditors of the debtor. It is 
not sufficient for the purpose of setting 
aside such a conveyance that the object 
of the grantor was fraudulent; it must be 
shown that the grantee participated in that 
intent, or had knowledge of the object of 
the grantee or of such facts as should have 
put him on inquiry as to that object.” 


The New Jersey case then goes on to 
say that if the conveyance is made to secure 
or discharge an antecedent debt, there must 
be more than knowledge by the grantee of 
grantor’s fraudulent purpose, but there 
must be participation therein by making a 








260 


CENTRAL LAW JOURNAL 





No. 15 








reservation in grantor’s favor or in some 
other manner combining with him to en- 
able him to defeat his creditors. Then the 
court goes on to distinguish between a 
volunteer paying a present consideration 
and an existing creditor endeavoring to 
save himself, saying the latter “may know 
the fraudulent purpose of the grantor, but 
the law sees that he has a purpose of his 
own and if he goes no further than it is 
necessary to serve that purpose, the law 
will not charge him with fraud by reason 
of such knowledge.” 


In this case there was a finding that the 
wife did go further. She advanced to her 
husband a large portion of the money while 
he was, to her knowledge, in failing cir- 
cumstances, so, presumptively, to secure an 
antecedent debt. Much of the money then 
is to be looked at as a present, and not as 
an antecedent, debt. 


We do not, however, believe that the 
distinction attempted to be drawn by the 
New Jersey court, and very doubtfully ap- 
plied by the Appeals Court, is the law in 
the majority of American cases. We think, 
that a grantee should be held to intend 
that which he knows, or has reasonable 
ground to believe, will result from his acts, 
and if this principle should ever be ap- 
plied, it ought to be applied in a case 
of a confidential relation existing between 
grantor and grantee as was the case before 
the Appeals Court. 


The view that the fraudulent purpose of 
the grantor affects even a conveyance for 
a pre-existing debt, where the creditor takes 
with knowledge of such purpose, appears 
to have been held in Iowa. Flood v. Bell- 
meier, 144 N. W. 579; in Washington, 
Allen v. Kane, 79 Wash. 248, 140 Pac. 
534; in Michigan, Fasshender v. Donohue, 
150 N. W. 335; and in North Carolina, 
Sanford Co. v. Eubanks, 152 N. C. 697, 
68 S. E. 219. 


The principle declared in the New Jer- 
sey case is also declared in Baldwin v. 
La Fayette Land Co., 56 So. 943, decided 
by Florida Supreme Court, but stress is 





laid upon the fact that the only purpose of 
grantee must be to secure his debt. We 
greatly doubt whether it can be thought 
that any wife claiming for an antecedent 
debt would be presumed to be acting only 
for such a purpose. And this seems the 
rule in Missouri. Aull v. Gaffin, 136 S. W. 
345. 

That the Appeals Court disregarded all 
of the evidence to show fraud in the 
grantee strongly appears from its saying 
that English could no more complain than 
Mrs. Brown could have complained had 
Brown transferred all of that stock to 
English. Therein it is seen to disregard 
the confidential relations between the par- 
ties, the wife advancing money after notice 
of Brown’s situation and the necessary re- 
sult of the transfer to her. 








NOTES OF IMPORTANT DECISIONS. 





CARRIERS — PRESUMPTION WHERE 
GOODS ARE DELIVERED IN DAMAGED 
CONDITION TO CONSIGNEE.—The rule often 
has been announced that where goods have 
been delivered to the first of several connect- 
ing carriers in good condition and by the ter- 
minal carrier. in bad condition, there arises 
a presumption against the terminal carrier. 

In St. Louis, I. M. & S. Ry. Co. v. House 
Oil & Mfg. Co., 183 S. W. 176, decided by Su- 
preme Court of Arkansas, it was held that 
where this presumption was rebutted by the 
terminal carrier, then it arose against the car- 
rier next before it, and unless it was rebutted 
the preceding carriers were to be held not 
liable. 


The court does not go into any reasoning 
as to this principle but cites therefor two cases 
—Railway Co. v. Shanley, 36 Tex. Civ. App. 
291, 81 S. W. 1014; Connelly v. Illinois C. R. 
Co., 133 Mo. App. 310, 113 S. W. 233. Why, 
however, should not the rule work from the 
initial carrier forward instead of from the 
terminal carrier backward? Thus it was held 
in Lyon v. Atlantic C. L. R. Co., 165 N. C. 143, 
81 S. E. 1, that where proof is made of de- 
livery to any carrier on the route in good 
condition, the burden is on him to show de- 
livery in the same condition to the next car- 
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rier or to the consignee. It has been held that 
where it was shown that the first carrier re- 
ceived the goods in good condition and they 
were delivered in bad condition, the final car- 


rier rebutting presumption makes a prima facie | 


case against the first carrier. Packing Co. v. 
R. Co., 164 Ill. App. 646. 


And it has been ruled that where an initial 
carrier failed to show it delivered freight to 
its connecting carrier, the terminal carrier 
could not be held for its loss. Mobile J. & K. 
C. R. Co. v. Phillips, Miss., 60 So. 572; Texas 
Cent. R. Co. v. Davies, Tex. Civ. App., 153 
S. W. 916. 


But it has been held that delivery to first 
carrier in good condition goods remained such 
when received by each succeeding carrier. Lum- 
ber Co. v. B. & O. R. Co., W. Va., 77 S. E. 333. 
This principle working backward until over- 
come by proof, tends to sustain the ruling in 
the Arkansas case. 


A part of shipper’s proof, where there is 
loss Or damage anywhere, is that he delivered 
to first carrier in good condition. When the 
terminal carrier shows itself not at fault, is 
all presumption gone as to any other carrier? 
Or is the presumption as to good condition to 
remain until otherwise shown? This would 
make it work backward from the terminal car- 
rier and the burden would be on its connecting 
carrier to acquit itself. If the presumption 
against the terminal carrier is an arbitrary 
rule, the initial carrier should first acquit 
itself. 





EXTRADITION—REQUISITION FOR FUGI- 
TIVE IN STATE TO WHICH HE HAD BEEN 
REMOVED BY EXTRADITION.—The federal 
constitution provides that a person charged 
with treason or felony in one state and fleeing 
may be demanded from any other state in which 
he may be found. The extradition statute pro- 
vides he may be demanded from the state to 
which he has fled, if there found. In Innes v. 
Tobin, 36 Sup. Ct. 290, a fugitive from Georgia 
was demanded from the governor of Texas, he 
there having been brought by extradition pro- 
ceedings by the governor of Texas, on the 
governor of Oregon, to which latter state he 
had fled from Georgia. 


Here it appears that the fugitive was not 
a fugitive to Texas, to which state he had 
come involuntarily and, certainly, he was be- 
yond the reach of any proceeding under the 
statute enacted under the constitutional pro- 
vision, which statute, however, was not as 
broad as it might have been made. 





The petition for habeas corpus averred that 
“petitioner was never a fugitive from justice 
from the state of Georgia to the state of Tex- 
as,” and, as seen, this was true, and if he could 
be requisitioned from there it must be on some 
theory outside of the federal statute. 


The Chief Justice reasons that prior to the 
adoption of the constitution, fugitives from 
justice were surrendered between the states 
conformably to what were deemed the con- 
trolling principles of comity, and the constitu- 
tion meant to confer on Congress authority to 
deal with this subject fully to this extent. But 
in the statute it only had dealt with it partially. 
Did the statute intend to cover the entire 
ground of demand for a fugitive from the jus- 
tice of a state? 


The Chief Justice said: “When the situation 
with which the statute dealt is contemplated, 
the reasonable assumption is that by the omis- 
sion to extend the statute to the full limits of 
constitutional power, it must have been intend- 
ed to leave the subject unprovided for not be- 
yond the pale of all law, but subject to the 
power which then controlled — state au- 
thority—until it was deemed essential by further 
legislation to govern them exclusively by 
national authority.” He then argues that this 
must be so, or state authority is greatly 
paralyzed. 


This reasoning is all upon a failure, more 
by inadvertence than by intention in Congress, 
to make a statute as broad as it should have 
been made. Certainly, if Congress was pro- 
viding for extradition of fugitives there could 
be no reason for not going the full length of 
of the power vested in it. It is not the same 
as if no statute was passed at all, and the sub- 
ject is one that should be disposed of com- 
pletely, if treated at all. If paralysis from 
partial treatment was to result that would be 
congressional inefficiency and not the product 
of congressional design. It would seem, at 
all events, that the constitution intended, that 
the subject was to be cared for by federal legis- 
lation and if it was not exhaustive, it ought 
to have been. 





STATUTE OF FRAUDS — SUFFICIENCY 
OF MEMORANDUM BY BROKER IN A SALE 
TRANSACTION.—In Dinubo Farmers Union 
Pkg. Co. v. J. M. Anderson G. Co., 182 S. W. 
1062, decided by St. Louis Court of Appeals, a 
brokerage firm at point of delivery, delivered 
to the party sought to be charged a memoran- 
@éum on which there was printed on a slip 
the words, “Sold by Rosen-Reichardt Broker- 
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age Co. * * * To J. M. Anderson Grocer Co. 
* * * For account of Tooker O’Brien & Co. 
(Articles of merchandise) Accepted...................... 
Buyer—Accepted Seller.” 

It was contended, only, that this memoran- 
dum was insufficient because “not signed by 
defendant or some agent by it thereto lawfully 
authorized.” 

The Court of Appeals first ruled that “in the 
first instance a broker may be regarded as the 
agent of one party only, * * * but when acting 
as a broker he strikes a bargain between the 
parties and the contract of sale is definitely 
settled, he becomes the agent of both parties 
for the purpose of executing the memorandum 
of the transaction.” This principle is said to 
be “implied from the necessity of the case, be- 
cause without it,he could not complete a -con- 
tract of sale so as to make it legally binding 
on the parties.” 

This point being passed, it became easy to 
deduce the conclusion that the printed name 
at the top of the memorandum sufficed for the 
signature required by the statute of frauds. In- 
deed, it may well be doubted whether there re- 
mained any question referable to the statute 
of frauds. 

As to being a sufficient signature, Judge Nor- 
toni, speaking for the court, said: “at 
is true no formal signature appears. to 
be affixed thereto (to the memorandum), 
but this is unimportant in view of the 
fact that the name of the broker * * * is 
printed on the heading of the memorandum 
and defendant’s name is clearly written by 
the broker therein in typewriting as the pur- 
chaser. The signature required by the statute 
is not confined to the actual subscription of his 
name by the party to be charged, as is said by 
Mr. Benjamin on Sales (6th Ed.) § 256. * * * 
It sufficiently appears that defendant’s name 
was written into the memorandum as the pur- 
chaser by the brokerage company, who, ac- 
cording to the evidence, at that stage of the 
negotiations, had, in virtue of its function as 
broker, become the agent of the defendant as 
well as of defendant.” 

This case demonstrates that decision, of 
which much is cited, will apply the statute of 
frauds only where parties are still standing 
at arm’s length and when there are intervening 
circumstances showing this no longer to be so, 
as in this case the dual agency of the broker- 
age firm, there is no reason for applying 
rule for suppression of frauds and perjuries. If 
there is a dual agent his credibility is attested 
by all parties. For a discussion under title 





“Statute of Frauds—Signature and Waiver,” 
see 74 Cent. L. J. 339. 





EXEMPLARY DAMAGES—A HERET- 
ICAL AND ILL-DEFINED DOC- 
TRINE. 


The general doctrine that exemplary 
damages may be assessed, at common law, 
in appropriate cases, is now expressly rec- 
ognized by English courts and by about 
three-fourths of the American courts of 
last resort. In England, a well known case? 
in the Court of Common Pleas, a century 
and a half ago, expressly sanctions the 
award of exemplary damages; and an im- 
portant American court,* about a century 
ago, apparently as a matter of course, rec- 
ognized the propriety of such damages. 
Yet, probably there is no warrant for saying 
that, prior to 1763, there was a general rule, 
positively and expressly stated by courts, 
that, under certain circumstances, the jury 
might assess exemplary damages. Prob- 
ably the general rule resulted from the ex- 
treme reluctance, and often flat refusal, of 
early courts to interfere with the verdicts 
of juries in tort cases when urged to set 
aside such verdicts on the ground that the 
damages awarded were excessive.‘ 


Some of the decisions cited in American 
cases as being authorities for the imposition 
of exemplary damages are not very strong 
supports to the contention for which they 
are cited as standing; for instance, one 
very important and frequently cited case® 
quotes Lord Chief Baron Pollock as saying, 
in Doe v. Filliter,® in 1844; that, in actions 
for malicious injuries, juries had always 
been allowed to give what are called vindic- 
tive damages. Lord Pollock did not use the 
words “always,” and the entire indirect 
quotation is of a statement which was pure- 
ly dictum in an ejectment suit; though the 
same distinguished judge, fourteen years 


(1) This article takes no notice of exemplary 
damages allowed in some states by statute. 

(2) Huckle v. Money, (1763) 2 Wils. 205. 

(3) Wort v. Jenkins, (1817) 14 Johns. (N. Y.) 
352. 

(4) Townsend v. Hughes, 2 Leach 150. 

(5) Goddard v. Grand Trunk Ry., (1869) 57 
Me. 202, 2 Am. Rep. 39. 

(6) 13 Mees. & W. 50, 51, 153 Eng. Rep. 20, 21. 
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later, in Thomas v. Harris,’ recognized the 
doctrine of exemplary damages in an action 
of trespass. It is only fair to state that 
the same decision that includes the above 
mentioned misquotation is based in part 
upon the later and square holding of Lord 
Pollock and in part upon other decisions in 
point. 


Many arguments against the allowance of 
exemplary damages are advanced in the fa- 
mous case of Spokane Truck & Dray Co. 
v. Hoefer,’ and in the cases therein cited. 
It is not within the purpose or scope of this 
article to weigh in detail the objections 
there raised. Doubtless the most impor- 
tant of these objections is that the doctrine 
is not historically a part of the common law. 
This objection has never been really over- 
come. The other objections may be classi- 
fied as constitutional and ethical. It seems 
difficult to maintain that the award of ex- 
emplary damages is, on any ground, un- 
constitutional ;, and all constitutional ob- 
jections have been squarely met and logical- 
ly refuted.2 Of course, the objection of 
mere ethical injustice could not control in 
a legal proceeding; but most courts and 
juries, and some legislatures, have regarded 
the assessment of exemplary damages as 
being eminently just in what they have con- 
sidered appropriate cases. 


The supreme courts of three states have 
clearly and consistently denied that exem- 
plary damages may be allowed at common 
law..° The highest courts of four other 
states have imposed upon the general rule 
so restricted an interpretation as practically 


(7) 3 Hurl. & N. 961. 

(8) 2 Wash. 45, 25 Pac. 1072, 11 L. R. A. 689, 
26 Am. St. Rep. 842. 

(9) See Sedgwick, El. Dam. 2d ed., pp. 87-89. 
But see criticism of exemplary damages for 
penal offense, 2 Suth. Dam. 3d ed. 1116 and note. 

(10) Murphy v. Hobbs, 7 Col. 541, 5 Pac. 119, 
49 Am. Rep. 366; Greeley, etc., R. Co. v. Yeager, 
11 Col. 345, 18 Pac. 211; Howlett v. Tuttle, 15 
Col. 454, 24 Pac. 921; Boldt v. Budwig, 19 Neb. 
739, 28 N. W. 280; Bee Pub. Co. v. World Pub. 
Co., 59 Neb. 713, 82 N. W. 28; Spokane Truck & 
Dray Co. v. Hoefer, 2 Wash. 45, 25 Pac. 1072, 11 
L. R. A. 689, 26 Am. St. Rep. 842; Corcoran v. 
Postal Tel. Co., 80 Wash. 570, 142 Pac. 29. 





to deny the doctrine in its entirety.’ 
Twenty supreme courts, including sixteen 
not in the two classes above mentioned, 
place serious limitations upon the general 
rule. Some of these and other courts 
have stated further logical and necessary 
restrictions upon its operation. 


Although the validity of a general rule 
that exemplary damages may be awarded 
in cases of malicious torts and breach of 
promise to marry is expressly recognized 
by most supreme courts, some of the most 
important questions connected with the 
operation of the rule are decided different- 
ly, where they have arisen at all, and are 
still undecided in some jurisdictions; e. g., 
whether exemplary damages are ever re- 
coverable where there is no proof of actual 
damage; whether exemplary damages are 
entirely within the discretion of the jury 
or may be insisted upon as a matter of 
right; whether such damages may be 
awarded for an act which is punishable 
criminally ; to what extent exemplary dam- 
ages may be assessed against infants; 
whether such damages are recoverable for 
anxiety and mental anguish not accom- 
panied by other damage; what constitutes 
malice authorizing the assessment of exem- 
plary damages; and to what extent a prin- 
cipal may be held liable in exemplary dam- 
ages for torts of his agent. It is sometimes 
said that the principle of exemplary dam- 
ages is well settled in most of the states; 
but it would be more nearly accurate to say 
that only a more or less vague and uncer- 
tain general principle is held in common by 
most courts, some of the most important 
principles ancillary and subsidiary to the 
doctrine being varied, indistinct, or unset- 
tled. As the law of exemplary damages 


(11) Maisenbacker v. Society Concordia, 71 
Conn. 369, 42 Atl. 67, 71 Am. St. Rep. 213; Has- 
sett v. Carroll, 85 Conn. 23, 81 Atl. 1013; allow- 
ing no exemplary damages above expenses of 
litigation. Stowe v. Heywood, 7 Allen, (Mass.) 
118; Detroit Daily Post Co. v. McArthur, 16 
Mich. 447; Welch v. Ware, 32 Mich. 84; Fay v. 
Parker, 53 N. H. 342, 16 Am. Rep. 270; allowing 
exemplary damages only to make reparation for 
injury to feelings. 
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was founded upon no sound and certain 
basis in the common law, courts, claiming 
to recognize the general principle, have 
varied widely in even their general inter- 
pretation of it. 

A rule, whose early existence and sound- 
ness as a common law principle have fre- 
quently been questioned with abundant 
reason ; a rule, whose corrolaries as to many 
points are not settled or even touched in 
early cases; a rule, to which varying and 
contrary corollaries are announced by the 
different supreme courts; a rule, whose very 
existence is disputed by some of the sup- 
posed corollaries attached to it by courts; 
—cannot command the respect commonly 
accorded to sound and settled legal princi- 


ples. 
RaALpH STANLEY BAUER. 


De Land, Fla. 








THE EFFECT OF INNOCENT MIS- 
REPRESENTATION ON CON- 
TRACTS. 


The Court of Queen’s Bench in England 
at one time maintained that a false repre- 
sentation of a material fact which induced 
another to enter into a contract was ground 
for an action at law for deceit, irrespective 
of the knowledge or ignorance of the party 


making it as to its falsity... Some earlier 
American decisions adopted this view, and 
the courts of Michigan seem still to adhere 
to it.2 The doctrine, however, has been 
overruled in most of the states and it is 
now held almost universally in the United 
States that there can be no legal fraud 
without moral delinquency. 

The question then arises as to what con- 
stitutes such moral delinquency, and here 
there is some conflict in the decisions, It 
is undoubtedly fraud to induce another to 
enter a contract by a misrepresentation 
known to be false or made with reckless 
disregard as to its truth or falsity, and it 


(1) Fuller v. Wilson, 3 Q. B. 58. 
(2) Aldrich v. Scribner, 154 Mich. 23. 





is usually held to be fraud to make an un- 
true statement as to one’s actual knowl- 
edge when in fact he has no such knowl- 
edge. A misrepresentation has also in 
some cases been regarded as fraudulent, 
even when it was believed by the party 
making it to be true, but upon no reason- 
able grounds for ‘so believing, In this 
paper, however, an innocent misrepresenta- 
tion will be taken as a representation which 
is in fact untrue, but which is upon rea- 
sonable grounds believed by the party 
making it to be true. © 


The common law courts of England be- 
fore the passing of the Judicature Act in 
1875 gave no relief for misrepresentations 
relating to a contract unless. they were 
fraudulent, or were made in order to in- 
duce the other party to enter into a con- 
tract of a special class in which the utmost 
good faith and the most complete state- 
ment of facts were required. The Court- 
of Chancery, on the other hand, would 
refuse to enforce any contract induced by 
an innocent misrepresentation of a material 
fact, although it probably would not cancel 
such a contract unless it belonged to this 
special class sequiring the most complete 
disclosure. The Judicature Act, however. 
provided that the law courts should give 
effect to any equitable claim, remedy, or 
defense’ which would be recognized by the 
Court of Chancery. Recent decisions, 
moreover, have expanded the rules of 
chancery so that a material misrepresenta- 
tion, though innocent, may be ground for 
rescission of all contracts.* 

In the United States the courts of law 
have followed the general principles of the 
English common law before the Judicature 
Act, while the courts of equity have ad- 
hered to the expanded rules of the English 
Chancery courts. In this country, too, an 
effect similar. to that of the English Judi- 
cature Act has been produced in many 
of the states by the adoption of codes of 


(3) Anson on Contracts (2nd Am. Ed.) p. 
180; Benjamin on Sales, § 563. 
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civil procedure which allow legal and equi- 
table claims and defenses to be maintained 
in one form of action. There has been 
much confusion, however, in the discus- 
sion and citation of cases on this subject 
because of the failure to discriminate be- 
tween the nature and effects of misrepre- 
sentations in legal actions or defenses, in 
equity suits for rescission, and in equity 
suits as a defense to specific performance. 
For this reason, and because of the separate 
administration of law and equity in the 
federal courts and in a number of the 
states it is desirable to note clearly the dis- 
tinction between the effects of an innocent 
misrepresentation in the various legal and 
equitable actions. 

The general rule at law is that an inno- 
cent misrepresentation has no effect what- 
ever on a contract, neither discharging the 
injured party nor giving him a right of ac- 
tion for damages. To this rule there are 
several exceptions. It has been frequently 
said that at common law the truth of a 
representation is material only when it is 
a term of the contract, but such a state- 
ment is both misleading, and untrue. If a 
representation is embodied in the contract, 
it ceases to be a representation and be- 
comes a condition or warranty: its untruth 
does not affect the formation of the con- 
tract but operates to discharge the injured 
party or to give him a right of action for 
damages. In other words, such a misrepre- 
sentation as we are now considering can 
be only an inducement causing the other 
party to enter into the contract. For this 
reason the courts have shown a tendency 
to bring, if possible, any statement material 
enough to affect consent into the terms of 
the contract. 

There is, however, one almost unrecog- 
nized exception to the rule that an inno- 
cent misrepresentation gives no right of 
action for damages, namely, one made by 
an agent as to his authority. This excep- 
tion is disguised by the courts as the agent’s 
“implied warranty of authority,” and an 


(4) Anson on Contracts, Note by Huffcut, p. 
182. 





action ex contractu and in some cases ex 
delicto is allowed for its breach.® 

In contracts known as uberrimae fidei 
the law regards misrepresentations, even 
though innocently made, as constructive 
fraud and will give relief just as against 
actual fraud. Here one party is com- 
peiled to rely on the other for his knowl- 
edge of the facts and the other owes the 
duty to use the utmost good faith. Such 
cases may arise from the confidential or 
fiduciary relations between the parties, 
such as the relations of principal and agent, 
attorney and client, trustee and beneficiary, 
guardian and ward, parent and child, or 
husband and wife; or from the fact that 
the contract itself is necessarily of a fidu- 
ciary nature, such as contracts for in- 
surance. Contracts for the sale of land 
have sometimes been included in the lat- 
ter class, ‘but it is undoubtedly the general 
rule in the United States that they are not 
within the exception; nor are contracts of 
suretyship and guaranty. Contracts for the 
purchase of shares in companies and cor- 
porations are regarded in England as 
uberrimae fidei, but the American decisions 
on the point are in conflict. These cases 
where the duty of knowing the truth of 
his representations is imposed upon the 
party making them are the recognized ex- 
ceptions to the general rule, but in some 
circumstances certain other misrepresenta- 
tions might be considered as exceptions. 
These are such innocent misrepresenta- 
tions concerning the subject matter of a 
contract as to cause in fact a failure of 
consideration.” In such cases even the com- 
mon law will discharge the injured party 
from his obligation. 

Except in the contracts just mentioned, 
courts of law impose no liability either in 
tort or on the contract where there is no 
element of fraud, even though the repre- 
sentation was as to a material matter and 


(5) Mechem on Agency, § 549; Seeberger v. 
McCormack, 178 Ill. 404. 

(6) Clark on Contracts (3rd Ed) p. 266-69 
and cases cited; Pomeroy’s Equity Jurispru- 
dence, § 881. 

(7) Waterman on Specific Performance, § 
ars ow v. Panama, etc., Mail Co., L. R., 2 
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induced the other party to enter into the 
contract to his injury. Many decisions 
have held that there can be no rescission 
in any form of common law action, such 
as actions for breach of contract, trover, 
and replevin; and that no counterclaim 
for damages based upon such _ representa- 
tions will be allowed in actions for the pur- 
chase money. It would seem, however, 


that in legal actions involving only rescis- 
sion the law courts might conveniently 


adopt the reasoning of courts of equity and 
grant relief on the ground of mistake. 


In equity “the general doctrine is ele- 
mentary that a misrepresentation relating 
to and connected with a contract, is ground 
for denying a specific performance when 
demanded by the party ‘to the agreement 
who made it, and may be a sufficient ground 
for granting the relief of rescission in favor 
of the contracting party to whom it was 
made ;’* and according to the weight of 
authority, equity will give its protection as 
freely against misrepresentations of law 
as against those of fact.° The knowledge, 
belief, or intent of the party making the 
untrue representation is wholly immaterial. 
The important point is the fact that the 
party seeking relief has been misled by it. 
As said by Justice Story in a suit for rescis- 
sion, “the question is not whether he (the 
defendant) acted basely and falsely, but 
whether the plaintiff purchased on the faith 
of the truth of his representations.”*° 


This doctrine in equity, it is sometimes 
said, is based substantially in fraud since 
even an innocent misrepresentation of a 
material matter operates as a surprise and 
imposition upon the other party. But a 
better view is that a contract so induced 
is in fact based on mutual mistake.** Ac- 
cording to this theory, the party who made 
the misrepresentations might in some in- 
stances be relieved from the contract be- 
cause of his own mistake, provided that 


(8) Pomeroy on Specific Performance (2nd 
Ed.), § 210. 
(9) Fry on Specific Performance (3rd Ed.) 


p. 321. : 
(10) Dogget v. Emerson, 3 Story 733. 
(11) Weise v. Grove (Iowa), 99 N. 
Keene v. Demelman, 172 Mass. 17. 


W. 191; 





the granting of such relief would not in- 
flict injury upon the other party. In almost 
all cases, however, the party injured by 
the mistake is the one to whom the mis- 
representations are made, and he may of 
course show that when he gave his assent 
he was misled by the other party and that 
what he assented to was in reality some- 
thing different from what he supposed. 
Or, looking at the matter from another 
angle, some decisions apply the principle 
that a loss which must fall on one of two 
innocent persons should be borne by him 
whose act has occasioned it.’* It is quite 
evident, whatever view we adopt, that it 
would be contrary to the plainest prin- 
ciples of justice to allow one who, whether 
intentionally or not, has caused another 
to enter into a contract through a material 
mistake or misapprehension to hold the 
other to his agreement, either by having 
it specifically enforced or by preventing its 
rescission. 

The specific enforcement of a contract 
rests entirely in the sound discretion of a 
court of equity, and, therefore, the party 
who seeks a decree of specific performance 
must make out a much stronger case to 
maintain his bill than must the defendant 
to defeat it. An innocent misstatement 
relating to the terms of a contract may be 
a complete defense in a suit for specific 
performance when it would not be ground 
for affirmative relief, such as rescission. 
Courts of equity refuse to give their aid 
to the enforcement of a contract which con- 
tains any element of fraud, unfairness, or 
hardship; and in most cases it is held that 
a material misrepresentation, no matter 
how innocently made, vitiates the contract 
in toto, giving the plaintiff no right to ex- 
onerate the defendant from the party af- 
fected by the misrepresentation and to en- 
force the residue.** Under some circum- 
stances, nevertheless, as where the con- 
tract is divisible or where the representa- 
tion relates only to some subordinate or 


es v. Justice, 2 Pen. and W., 21 

C. i 

Parson on Contracts (6th Ed.) Vol. 111, 
ra 


- p. 415, Note. ' 
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collateral portion of it, equity may decree 
a partial specific performance or specific 
performance with an abatement of the 
price or some other form of compensation 
to the injured party. For example, con- 
tracts for the sale of land have been specif- 
ically enforced against the vendee with a 
deduction from the purchase price because 
of a small deficiency in the quantity.‘ In 
many cases, however, compensation would 
not be adequate relief for the injury; as 
for instance, where land which neither 
party had seen was sold upon a representa- 
tion that it was located in one county when 
in fact it was located in another.** On 
the other hand, it may sometimes be com- 
petent for the injured party to waive a 
right to rescind and to insist upori a partial 
specific performance with compensation for 
the defect. 

Mr. Pomeroy, in his work on Specific 
Performance of Contracts, states that a 
greater amount of knowledge, belief, or 
intention must enter into the representation 
when it is the basis of a legal action or 
defense, and of an equity suit for affirma- 
tive relief than is required when it is used 
merely to defeat the specific enforcement 
of a contract.1* While this is undoubtedly 
true of a representation as the basis of 
legal actions, there may be some doubt 
whether in equity a greater amount of 
knowledge, belief, or intent is required 
when the representation is relied on as a 
ground for rescission than when it is used 
as a defense against specific performance. 
In a great many suits for the rescission of 
contracts induced by an innocent misrepre- 
sentation of a material matter, courts of 
equity have held that the knowledge of the 
falsity of the representation and the in- 
tent with which it was made are wholly 
immaterial. As has been said, these de- 
cisions are often put on the basis of mutual 
mistake. It has even been stated that a 
right of rescission in equity on the ground 
of an innocent misrepresentation “will only 
Vonrhee> v. De Mever, 2? Barh. 37. 


Rect v. Stew, 9? Sandf Ch, 298. 
Pomeroy-Specific Performance (2nd Ed.) 


(4) 
(tn) 
(Ry 
215. 





be the case when the error between the par- 
ties is of such a nature and character as 
to destroy the consent necessary to the 
validity of the contract.** The distinction 
to be gathered from the decisions, there- 
fore, as to the different requirements in 
suits for rescission and in defenses to 
specific performance would seem to be 
that the misrepresentation must be of a 
more material matter and a stronger case 
must be made in order to give a right to 
rescind than in order to defeat specific per- 
formance. 

At one time in England it was thought 
that equity would not set aside an executed 
contract on the ground of misrepresenta- 
tion unless there was fraud,"* but it is now 
settled in this country as well as in Eng- 
land, that an executed agreement may be 
set aside even in the absence of fraud.’® 
A stronger case, however, is probably nec- 
essary than to set aside a contract still 
executory ; and the party seeking to rescind, 
furthermore, must repudiate the transaction 
promptly and return the consideration just 
as in other cases of rescission. 

The question of reformation of a written 
contract does not properly arise in a discus 
sion of this subject. That equitable remedy 
merely corrects the written instrument so 
that it will express the real intention of the 
parties at the time of the formation of the 
contract; and in the case of innocent mis- 
representations leading up to the contract 
the written instrument expresses this real 
intention, although the consent of one party 
was due to misapprehension caused by the 
other. 

The general principles which have been 
stated in this paper are quite well recog- 
nized, but, nevertheless, confusion has often 
arisen.”° An illustration of this is the state- 
ment of a Justice of the Supreme Court of 
the United States in an equity suit for re- 
scission that the complainant must show 
“that such representation was not actually 
believed by the defendant, on reasonable 


(18 Wharton on Contracts, § 214. 
; i Fry on Specific Performance (3rd Ed.), 
(20) Frenzel v. Miller, 37 Ind. 1. 


(7 Brooks v. Hamilton, 15 Minn. 26. 
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grounds, to be true.”** Such an assertion 
must have been caused, surely, by a failure 
to distinguish between the necessity for 
knowledge of the falsity of representations 
in actions at law and in suits in equity. 
While this distinction is perhaps of little 
consequence in states which have blended 
the systems of law and equity under the 
code of civil procedure, still in the federal 
courts and in the courts of states where law 
and equity are administered separately it is 
of paramount importance. Even the lawyer 
practicing in code states, therefore, should 
have a clear conception of these funda- 
mental principles, which may be summed up 
as follows: Equity will refuse to decree spe- 
cific performance against a party who has 
been misled by a misrepresentation relating 
to and connected with the contract, and in 
many instances will allow him to rescind, 
while the common law, unless the represen- 
tation is construed as a condition or war- 
ranty, will afford no remedy in the absence 
of either positive or constructive fraud. 
HaroiD R. BRANINE. 
Hutchinson, Kan. 
Silva, 125 


%,, 2 a tees Development Co. v. 
. ~ mw Bde 








CORPORATIONS—AUTHORITY OF OFFI- 
CERS. 


MOYSE REAL ESTATE CO. v. FIRST NAT. 
BANK OF COMMERCE. 


Supreme Court of Mississippi. Feb. 21, 1916. 


70 So. 821. 


In an action on an accommodation note 
against the corporation maker by a purchaser 
for value without notice, proof by the plaintiff 
that the president of the corporation executed 
the note was prima facie evidence of his au- 
thority to bind the corporation in that manner. 

COOK, P. J. This is an appeal from the 
circuit court of Forrest County by the de 
fendant below. The declaration declares up- 
on two promissory notes, for $3,500 each, 
payable to H. G. Lea, or bearer, and signed 
“Moyse Real Estate Company, by J. lh 
Moyse, President.” It is alleged. that the 
plaintiff paid value for the notes. _Four pleas 
were filed by the defendant. The first plea 
is non debet. The second plea says that the 





promissory notes were “without considera- 
tion, being merely given for accommodation, 
had no connection at all with the business 
of the Moyse Real Estate Company, which is 
a corporation, and were without authority 
either in law or in fact, and were ultra vires 
of the corporation, which was not authorized 
to give the same, and had no power under its 
charter to give the same.” The third plea is 
non est factum. The fourth plea is practically 
the same as the third, and both are sworn to. 
Plaintiff filed a replication, properly verified 
denying the averments of the second, third, ‘and 
fourth pleas, and files as an exhibit the charter 
of the corporation. 

[1] We do not doubt that the charter of 
the corporation confers ample power upon 
the corporation to execute promissory notes. 
We will concede, for the purposes of this de- 


-cision, that the charter does not give the power 


to the company to make accommodation paper, 
and that the evidence shows the notes sued 
on were in fact accommodation and without con- 
sideration. The evidence also demonstrates 
that the plaintiff purchased the notes in the 
due course of trade, and that it had no in- 
formation, or reason to suspect, that the notes 
were given for the accommodation of the 
payee. In this state of the record we believe 
that the plaintiff's right to recover is in no 
wise affected by the fact that the notes were 
without consideration. The power to execute 
promissory notes being conceded, we are un- 
able to distinguish this case from a case where- 
in the maker of notes is a natural person. 

[2] The plaintiff assumed the burden and 
proved affirmatively that the notes were ex- 
ecuted by the then president of the company, 
and the question for us to decide is whether 
the law will presume that the president had 
been given authority to sign same, in the ab- 
sence of any evidence to the contrary. The 
trial court instructed the jury peremptorily 
to find for the plaintiff. The correctness of 
this instruction is challenged by the defendant. 
Stated concretely, the defendant, appellant here 
earnestly and ably contends that no presump- 
tion ean. be indulged that the president of a 
corporation had any inherent power to bind 
the corporation in contracts of this nature, and 
that the mere proof that the president signed 
the name of the corporation to the, notes in 
this case signifies nothing, and the plaintiff 
has failed to successfully carry the burden im- 
posed upon him by the law. 

Counsel on both sides have shown great in- 
dustry and consummate ability in the presenta- 
tion of their sides of this vexed question. They 
have exhausted the subject. It is quite ap- 
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parent, after a careful and painstaking study 
of the authorities, that the decisions are in 
irreconcilable conflict. No decision of this 
court upon the precise question has been called 
to our attention, and we have not been able 
to find anything in our books which arrays 
our court on the one side or the other. Thomp- 
son on Corporations, vol. 2, § 1457 (2d Ed.), 
speaking of the conflict in the authorities, has 
this to say: 

“The effect of these divergent views, on the 
one hand, is to relieve the complaining party 
of making proof of the president’s authority, 
for the reason that, where he is in active con- 
duct and management of the business, he must 
be presumed to have all the powers of any 
agent exercising like control and management, 
and to have authority to do what is usually and 
ordinarily done by such agents or managers. 
On the other hand, and under the other cases, 
the burden is cast upon the party seeking to 
charge the corporation upon a contract made 
by the president of proving his authority in 
some of the recognized modes, reducing the 
proposition to a question of fact rather than 
of law.” 


We think that the wiser and more prac- 
tical rule is expressed by the Supreme Court 


of Illinois in Lloyd & Co. v. Matthews, 223 Ill. 
477, 79 N. E. 172, 7 L. R. A. (N. S.) 376, 114 
Am. St. Rep. 346, viz.: 


“It is contended that, even though it be con- 
ceded that George E. Lloyd & Co., by E. C. 
Williams, its president, signed the guaranty, 
still, as a matter of law, the corporation can- 
not be held liable without proof of special au- 
thority from the corporation to its president to 
execute the contract of guaranty. A corpora- 
tion can act only through its agents, and the 
president of a corporation, as the agent and 
corporate representative, has the power, in the 
ordinary course of business and in furtherance 
of the corporate interest, to execute contracts 
and to bind the company in so doing. He is, by 
virtue of his office, recognized as the business 
head of the company, and any contract pertain- 
ing to the corporate affairs, within the general 
powers of such officer, executed by the president 
on behalf of his corporation, will, in the ab 
sence of proof to the contrary, be presumed to 
have been done by authority of the corporation. 
Atwater v. American Exch. Nat. Bank, 152 II. 
605, 38 N. EB. 1017; Bank of Minneapolis v. 
Griffin, 168 Ill. 314, 48 N. E. 154; Anderson 
v. South Chicago Brewing Co., 173 Ill. 313, 50 
N. E. 655; Anderson Transfer Co. v. Fuller, 
174 Ill. 221, 51 N. E. 251; Williams v. Harris, 
198 Ill. 501, 64 N. E. 988. If the contract in 
question had been executed by some agent who 








ordinarily does not have the power to sign 
such instruments, and the execution had been 
put in issue by properly verified plea, as is the 
case here, then it would be necessary to go be- 
yond the mere fact of the execution of the in- 
strument and prove the authority of the agent 
to execute the same; but when the contract is 
properly executed for the corporation by its 
president, and it is such a contract as the cor- 
poration might lawfully make, the proof of the 
execution by the president is all that is re 
quired, in the absence of any evidence to the 
contrary showing that the contract was not 
made by the authority of the corporation.” 

Nearly all of the big business and a large 
part of the small business is now conducted 
by corporations, and if it be the law that per- 
sons dealing with the president of a corpora- 
tion about matters of business clearly within 
the powers of the corporation to transact must 
deal at arm’s length, and demand that the 
president exhibit his credentials before enter- 
ing into contracts with him, it seems to us 
that not only the corporation, but also those 
dealing with corporations, will be seriously 
hampered. It is not our purpose to hold that 
a president of a corporation has the inherent 
power to bind the corporation, but we do hold 
that the fact that the president of a corpora- 
tion has executed a contract for his corporation 
is prima facie evidence that the president had 
the authority to bind the corporation. 


If it be true that the president did not 
possess the authority assumed by him in the 
present case, the proof of his lack of authority 
was in the possession of the corporation, and 
there would have been no difficulty in the way 
of its production. On the other hand, it might 
be very difficult and expensive for the plaintiff 
to have secured the evidence to show his au- 
thority. This corporation was domiciled in 
New York City, and while there are means 
whereby the plaintiff might have secured af- 
firmative proof, yet it is conceivable that the 
unwilling corporation might see fit to throw 
many obstacles in the way. Presidents of cor- 
porations generally exercise the powers of a 
general agent, usually by the tacit consent of 
the corporation, and the public rarely stops 
to inquire about his authority. National Bank 
v. Vigo Bank, 141 Ind. 352, 40 N. E. 799, 50 
Am. St. Rep. 330; Patterson v. Robinson, 116 
N. Y. 193, 22 N. E. 372. ‘The acts done by the 
president pertaining to the business of the 
corporation, not clearly foreign to his powers, 
will, in the absence of proof to the contrary, be 
presumed to have been authorized by the cor- 
poration. This, we think, is a salutary rule, 
and imposes no hardship upon either party 
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to the contract. The corporation selects its 
president, and the ordinary business man, gen- 
erally speaking, assumes that the man made 
president is the head and front of the corpora- 
tion. If it be true that the president of any 
particular corporation is a mere figurehead, 
with no powers or duties, except as a presiding 
officer of the board of directors, this fact can 
be readily established by the corporation. 
Affirmed. 


Note.—Prima Facie Validity of Corporate Note 
Executed by Corporation’s President—It seems 
to be claimed that though the early rule was 
that a president of a corporation had no power 
virtute officii to bind his corporation by issuing 


a promissory note in its name, yet this rule has * 


changed to conform to modern methods in cor- 
porate administration. But this change cannot 
be said to have taken place except as to trading 
corporations. 

Thus in St. Vincent’s College vy. Hallett, 119 
C. C. A. 647, 201 Fed. 471, it was ruled by Sev- 
enth Circuit Court of Appeals, that the presi- 
dent of a college presumptively has no authority 
to issue a promissory note in the name of a 
college, a non-trading corporation. 

This case concerned an Illinois transaction and 
the court ruled that, assuming Illinois decision to 
hold that a corporation was presumptively bound 
by such a promissory note, yet said that all of 
the cases announcing it concerned trading cor- 
porations and in Illinois the question as regards 
a non-trading corporation had never been ex- 
pressly decided. It was said that “no court has 
held, so far as we have been able to find, a 
charitable corporation bound on the contracts or 
notes of its president or other officers, in the 
absence of some showing either of authority, 
ratification or estoppel. All the authorities are 
the other way.” 

In People’s Bank v. St. Anthony’s Roman 
Catholic Church, to9 N. Y. 512, 17 N. E. 408, 
notes were signed by the president, secretary and 
treasurer of the corporation. It was said: “It is 
not common usage or understanding that the 
president, secretary and treasurer of a religious 
corporation possess power, by virtue of their 
offices, to borrow money or issue notes of the 
corporation. The same rule is applied to a non- 
trading business corporation. Craft v. So. Bos- 
ton Street R. R. Co., 150 Mass. 207, 22 N. E. 
920, 5 L. R. A. 641. There it was said that: 
“Whatever may be true of trading corporations, 
there is nothing in the nature of the business 
of a horse-rairoad corporation, or of the duties 
of a treasurer of such a corporation, which im- 
plies that the treasurer, by virtue of his office, 
has authority to borrow money for the company 
and give its notes therefor.” 

In Jewett v. West Somerville Corporation 
Bank, 173 Mass. 54, 52 N. E. 1085, 73 Am. St. 
Rep. 250, it was held that a treasurer of a 
co-operative savings bank cannot create a liabil- 
ity for it by signing notes. It was said: “There 
is a material difference between the implied pow- 
ers of treasurers of manufacturing and trading 
corporations and those of treasurers of cor- 
porations organized for special purposes, which 
ordinarily do not have occasion to use com- 





mercial paper in the transaction of their busi- 
ness.” 

It is said that virtute officii a president even 
of a trading corporation has very little authority 
but if he has been held out as its general agent, 
the matter is different. St. Clair v. Rutledge, 
115 Wis. 583, 92 N. W. 234, 95 Am. St. Rep. 
064; Trephagen v. South Omaha, 69 Neb. 577, 
111 Am. St. Rep. 570; Wait v. Nashua Armery 
Assn., 66 N. H. 581, 23 Atl. 77, 49 Am. St. Rep. 
630. 

In Iowa Nat. Bank v. Sherman, 17 So. Dak. 
306, 97 N. W. 12, 106 Am. St. Rep. 778, it was 
held that the president of a manufacturing cor- 
poration is presumed to. have authority to trans- 
fer by indorsement a note payable to the cor- 
poration. It was urged in this case that there 
was no authority virtute offictt to do this, but 
the court said that “much of its (corporation’s) 
business was transacted by way of notes taken 
by it for machinery delivered, and that it was 
in the habit of transferring such notes to plain- 
tiff bank by the indorsement of the president.” 
Here it seems was what amounted to a holding 
out. 

In Gould v. W. J. Gould & Co., 134 Mich. 
515. 06 N. W. 576, toa Am. St. Rep. 624, the 
ruling was against liability of the corporation 
an a note signed by the president in its name. 
The record does not disclose what the corpora- 
tion was organized to do. It was said: “The 
ruling of the circuit judge apparently rests upon 
the idea that the president and secretary are 
presumed to have authority to execute com- 
mercial paper, and proof that commercial paper 
was signed by them shifts the burden of proof 
upon the defendant. We think this holding can- 
not be sustained upon authority.” If there had 
been proof the president was engaged in man- 
aging the business, the matter might be different, 
and that this power was requisite in the conduct 
of the business. 

Remarks by Seventh Circuit Court of Appeals 
in St. Vincent’s College v. Hallet, supra, seem 
not inapt in estimating the value of all cases 
where even trading corporations have been held 
liable upon promissorv notes signed bv the presi- 
dent in the name of the corporation. It was said 
that in all of the Illinois cases there was some 
accompanying fact. such as ratification or benefit 
received or a particular holding out bv the cor- 
porations and the question as one of pure ab- 
stract law was not nassed unon. Thus seems 
the rule also in Michigan and very probablv an 
analysis of the cases from other states will show 
there was no decision upon a pure question of 
principle. 

Thus it was held in Ninth Circuit Court of 
Appeals, that if the corporate seal is attached 
to an instrument signed by officers, courts will 
assume it was affixed by vrover authority and 
the execution was duly authorized. Pacific State 
Bank v. Coats, 123 C. C. A. 6324, 205 Fed. 618. 
But even in this case it is recited that the instru- 
ment, a mortgage, was executed hy the presi- 
dent and secretary, not only the sole trustees of 
the corporation, but its sole stockholders re- 
ceivine money for the benefit of the corporation. 

In Rlakelvy Artesian Tce Co. v. Clarke. Ga.. 
70 S. E. 526, it was said that the corporate seal 
attached to a paner signed by the president 
created a rebuttable presumption of authority. 





ViiM 














XUM 


Vou. 82 


CENTRAL LAW JOURNAL 271 








ITEMS OF PROFESSIONAL 
INTEREST. 





BAR ASSOCIATION MEETINGS FOR 1916— 
WHEN AND WHERE TO BE HELD. 





American—Chicago, August 30, 31 and Sep- 
tember 1. 
Alabama—Decatur, July 14 and 15. 
Arkansas—Little Rock, May 30 and 31. 
Florida—Atlantic Beach, June 16 and 17. 
Georgia—Tybee Island, June 1, 2 and 3. 
Illinois—Chicago, June 1, 2 and 3. 
Iowa—Dubuque, June 29 and 30. 
Kentucky—Louisville, July 6 and 7. 
Louisiana—Opelousas, May 5 and 6. 
Maryland—Deer Park, June 29, 30 and July 1. 
Michigan—Battle Creek, June 30 and July 1. 
Mississippi Laurel, May 2. 
Montana—Missoula, latter part of July. 
New Hampshire—Newcastle, June 30 and 
July 1. 
New Jersey—Atlantic City, June 16 and 17. 
North Carolina—Wrightsville Beach, June 28 
and 29. 
Ohio—July 11, 12 and 13. Place not fixed. 
Oregon—Portland, November 21. 
Pennsylvania—Bedford Springs, June 27, 28 
and 29. 
Wisconsin—Oshkosh, June 28, 29 and 30. 








BOOKS RECEIVED. 


Federal Employers’ Liability Act. Practi- 
tioner’s Manual; Digest of Decisions under 
Act; Judicial Law in Language of Court In- 
terpretations; Forms of Pleading under Re 
quirements of Act; Safety Appliance and 
Hours of Service Acts. By John A. Walgren, 
of the Chicago Bar, Associate Editor of Illinois 
Annotated Statutes and Continental Legal His- 
tory Series. Price, $2.00. Chicago. T. H. 
Flood & Co. 1916. Review will follow. 





Commercial Mortmain. A Study of the 
Trust Problem. By John R. Dos Passos, of 
the New York Bar, author of “The Law of 
Stock Brokers & Stock Exchanges,” “Inter- 
state Commerce Act,” “Commercial Trusts,” 
“The Anglo-Saxon Century,” “The American 
Lawyer.” Price, $1.35. New York. The Bench 
and Bar Company. 1916. Review will follow. 





HUMOR OF THE LAW. 





“Never mind, old man,” said the sympathetic 
friend. “You’ve got the law on your side.” 

“T know it,” replied the man who was trying 
to recover damages from a soulless corpora- 
tion, “but the lawyers are on the other side.” 





A lawyer noted for his laconic style of ex- 
pression sent the following terse and witty 
note to a refractory client who paid no atten- 
tion to reiterated demands for the payment 
of his bill: 

“Sir, if you pay the enclosed bill, you will 
oblige me. If you don’t, I shall oblige you.”— 
American Legal News. 





A former St. Louis judge tells this one: 

It was before the existence of the Famous- 
Barr Company and the Barr store was one 
of the. leading retail establishments of the 
city. 

On the first day that the judge was to sit 
on the bench after his election, Henry, the 
aged negro porter, entered the Judge’s office 
and announced that he was ready to “spruce 
the jedge up a little.” Much to his disappoint- 
ment no whisk broom could be found. Each 
morning the negro appeared, but still there was 
no broom. 

Finally he remonstrated with the judge. “It’s 
shore a shame for you to ‘pear on dat bench 
without being brushed off. Why don’t you get 
a broom?” said Henry. 

That afternoon the judge called Henrv into 
his office and gave him a check for $25 and 
said: “Henry, take this to the bank and get 
it cashed for me and on the way back stop at 
Barr’s and buy a whisk broom.” Henry 
brought back the money with the exception of 
fifteen cents and received a 10-cent tip. 

The next morning the judge called Henry 
into his room and said: 

“Now, Henry, you can use that new whisk 
broom on my clothes.” 

Henry looked mystified and asked if his honor 
had purchased a whisk broom. 

“Henry, don’t you remember that I told 
you to go to Barr’s and buy a whisk broom? 
You kept 15 cents out of the change I sent 
you after. Did not you get the broom?” asked 
the judge. 

“Lawd sakes, jedge,” replied Henry, “I shore 
thought you told be to go to the bar and get a 
whisky.”—St. Louis Post-Dispatch. 
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1, Abortion—Evidence.—That drugs pre- 
scribed for purpose of producing miscarriage 
were not administered in doses sufticiently large 
to produce that result, held not to prevent acts 
constituting offense under Crimes Act, § 119. 
—State v. Mandeville, N. Y. Supp., 96 Atl. 398. 

2. Adjoining Landowners—Notice.—Notice to 
an adjoining iandowner that an excavation was 
to be made was not notice that it would be made 
in a negligent manner, but that ordinary and 
reasonable care and prudence would be used 
and that the excavation would be made in a 
workmanlike manner.—Bank of Wheatland v. 
Gray, Wyo., 154 Pac. 593. 

3. Adverse Possession—Evidence.—One hold- 
ing a parcel of land under the mistaken belief 
that it was the part of another survey holds 
it adversely, and his continued holding will 
ripen into title—Le Moyne v. Neal, Ky., 181 
S. W. 1119. 

4. Animals—Joint Tort-feasors.—A son, who 
owned a dog and lived with his mother on whose 
premises he kept the animal with her consent, 
and mother were jointly liable to the mother’s 
guest, bitten. by the dog, under Ky. St. § 68a, 
subsec. 5, providing that every person owning 
or harboring a dog shall be liable to the party 
injured.—Davidson v. Manning, Ky., 181 S. W. 
1111. 

5. Assault and Battery—Guardian and Ward. 
—A guardian having emancipated his ward 
cannot justify an assault and battery on her 
because of the relationship.—Eitel v. State, Tex. 
Cr. App., 182 S. W. 318. 

6. Attormey and Client—Disbarment.—An at- 
torney cannot be disbarred solely on a record 
of conviction, where he has been pardoned.—In 
re Emmons, Cal. App., 154 Pac. 619. 

7. Public Policy.—A contract with the com- 
plaining witness in a prosecution whereby an 
attorney agreed to assist the district attorney 
therein was void as against public policy, and 
the attorney could not recover for services ren- 





dered thereunder on preliminary examination 
of the accused, though the court, district at- 
torney, and accused acquiesced.—Rock v. Ekern, 
Wis., 156 N. W. 197. 

8. BMail—Production of Principal—A surety 
on an undertaking for an appearance to answer 
to an indictment at a given term of court is 
responsible for his appearance, not only on the 
first day of the term, but upon any subsequent 
day thereof without notice; and the rule is the 
same when the surety undertakes to produce 
his principal at whichever term of court becomes 
proper.—People vy. Parish, N. Y., 111 N. E. 253. 

9. Bankruptey — Corporation. — The trustee 
for a bankrupt corporation may maintain an 
action under section 66 of the New York Cor- 
poration Law against a trustee under a will to 
recover payments made when insolvent and with 
intent to prefer the creditor paid.—Cardozo v. 
Brooklyn Trust Co. U. & C. C. A. 228 Fed. 
333. 

10. Corporation.—It is the general rule that 
the jurisdiction of a court of bankruptcy over 
the administration of the affairs of insolvent 
corporations is exclusive and paramount.—Com- 
mercial Trust & Savings Bank v. Busch-Grace 
Produce Co., U. S. C. C. A., 228 Fed. 300. 

11. Corporation.—Corporation’s principal 
place of business, within Bankr. Act, § 2 (1), 
held a question of fact not conclusively de- 
termined by the articles of incorporation or by 
location of the larger amount of its property. 
—In re R. H. Pennington & Co., U. S. D. C., 228 
Fed. 388. 

12. Insurance.—Where right to change 
beneficiary is reserved, right to cash surrender 
value held to pass to trustee in bankruptcy, un- 
less there has been a bona fide assignment of 
the whole policy.—In re Flanigan, U. S. D. CG, 
228 Fed. 339. 

13. Lien.—Order on petition of trustee in 
bankruptcy, authorizing judgment creditor 
whose lien had been dissolved in the name of 
the trustee and for the benefit of the estate to 
proceed to annul bankrupt’s conveyance to 
plaintiff, his wife, held to authorize creditor to 
proceed as it might deem best, or in the name 
of the trustee.—Wills v, E. K. Wood Lumber 
& Mills Co., Cal. App., 154 Pac. 613. 

14. Unliquidated Claim.—A claim against a 
bankrupt for breach of promise to marry, on 
which suit was pending in a state court, held 
an unliquidated claim, which the court properly 
ordered liquidated by trial in the state court.— 
In re Martin, U. S. C. C. A., 228 Fed. 184. 

15. Banks and Banking—Bank Stock.—A 
transfer of bank stock to another by defendant 
who had given practically worthless property 
therefor, held not to protect defendant from 
liability in a suit by the superintendent of banks 
for the value of the stock, where it appeared 
that the transaction was in fact a retransfer 
to the bank.—Sargent v. American Bank & Trust 
Co. of Portland, Or., 154 Pac. 759. sf 

16.——Check.—Under Rev. St. § 9980, bank 
paying check, which its depositor, an insurance 
company, through fraud of its agent, had made 
Payable to a fictitious person in settlement of 
death claim, held entitled to the same protec- 
tion as if the check had been payable to bearer. 
—Equitable Life Assur. Society of the United 
States v. National Bank of Commerce in St. 
Louis, Mo. App., 181 S. W. 1176. 

17. Deposits.—Where broker turned plain- 
tiff’s note over to defendant bank for collection, 
and the bank, with knowledge that it was not 
the broker’s, applied the proceeds to a debt of 
broker to the bank, the bank was liable to plain- 
tiff as for conversion.—Gillespie v. Bank of Chil- 
licothe, Mo. App., 181, S. W. 1198. 

18. Carriers of Goods—Delay.—Damages for 
loss of market for unreasonable delay in trans- 
portation en route are within provision of Car- 
mack Amendment.—New York, P. & N. R. Co. 
v. Peninsula Produce Exch. of Maryland, U. S. 
Sup Ct., 36 S. Ct. 230. 

19. Carriers of Passengers—Loss of Baggage. 
—In a passenger’s action for loss of baggage, 
where the contract of carriage as contained in 
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her transportation was made in a foreign coun- 
try, but there was no evidence as to the law 
of such foreign country, the law of the former 
governs.—Drozinski v. Hamburg-American 
Line, Mo. App., 181 S. W. 1164. 

20. Champerty and Maintenance—Convey- 
ance of Land.—Where, at the time land was con- 
veyed by the record owner, defendant was hold- 
ing it adversely, the conveyance was cham- 
pertous, and an action by the grantee must 
fail—Le Moyne v. Neal, Ky., 181 S. W. 1119. 


21. Ohattel Mortgages—Conversion.—Refusal 
of the mortgagor to consent to the mortgagee’s 
taking possession of the mortgaged chattels, 
pursuant to the mortgage on default in making 
payments, held not a conversion.—J. I. Case 
Threshing Mach. Co. v. Barney, OKl., 154 Pac. 
674. 

. Commerce—Acts Constitutinge—A New 
York linotype company which maintained no 
office or branch agency in Missouri, but merely 
contracted to, and did, furnish skilled mechanics 
to make repairs on its leased machines at the 
expense of the lessees, was engaged in inter- 
state commerce, and not in doing a local busi- 
ness in Missouri, to render compliance on its 
part with Rev. St. 1909, §§ 3039, 3040, a necessary 
condition to its recovery on a lease contract.— 
Mergenthaler Linotype Co. v. Hays, Mo. App., 
181 S. W. 1183. 

23. Employes.—An action for injuries to a 
laborer struck by an engine while working in 
a railroad yard repairing tracks used in inter- 
state commerce held controlled by the federal 
Emplovers’ Liability Act.—Waina v. Pennsyl- 
vania Co., Pa., 96 Atl. 461. 

24. Employe.—An employe injured while 
inspecting a train moving between points with- 
in the same state and not at the time carrvine 
passengers or goods in interstate commerce held 
not emploved in such commerce within Emplov- 
ers’ Liabilitv Act. § 1.—Rovyvle v. Pennsylvania 
Ss. Cc. C. A., 228 Fed. 266. F 

25. Pleadings.—Allowance of amendment 
to declaration bringing the. action within Em- 
ployers’ Liability Act infringes no federal right 
where the only difference is the additional al- 
legation that plaintiff was injured on inter- 
state trip—Kansas City Western Ry. Co. v. 
McAdow, U. S. Sup. Ct., 36 S. Ct. 252. 

26. Workmen’s Compensation Act.—Work- 
men’s Compensation Act 1911, § 7. held to ap- 
plv to employes engaged in interstate commerce 
where injury or death results without neeli- 
gence, notwithstanding federal Emplover’’ 
Liability Act, § 1—Winfield v. Erie R. Co., N. J., 
96 Atl. 394. 

27. Conspiracy—<Acts Constitutine —Where a 
real estate broker, in coniunction with his as- 
sociates fraudulently withheld moneys due his 
client for sale of the land, the receipt of benefits 
hy the defendants created in the eves of the 
law an illegal conspiracy.—Smith v. Fiscus, Ind. 
App., 111 N. E. 203. 

28. Constitutional Law—Inheritance Tax.— 
The inheritance tax act (Acts 1913, p. 91) held 
not violative of the due process clause of Const. 
art. 1, § 1, par. 3, and the federal Constitution, 
in view of the fact that section 11 gives per- 
sons interested the right to a hearing before the 
aftpraisers.—Martin v. Pollock, Ga. 87 S. E. 
793. 

29. Contracts—Architects.— Where architects’ 
contract for public building plans required esti- 
mated cost to be well within the appropriation 
and only appropriation existing was grossly 
inadequate to erect building contemplated, par- 
ties could not proceed on assumption of further 
appropriations, so as to charge contracting city 
for plans involving estimated cost largely in ex- 
cess of existing appropriation.—Lord v. City of 
New York, N. Y. Supp., 157 Atl. 127. 

30.——Construction.—The contract for adver- 
tising in telephone book covers to be published 
by plaintiff and furnished free to all the ten- 
ants of a building does not require one to be 
Placed in an office the tenant of which refuses 
it—Patent Hanging Book Cover Co. v. Marcus, 
N. Y. Supp, 157 N. Y. S. 211. 





31. Promise to Pay.—That certain state- 
ments led plaintiff to believe that defendants 
would be responsible for continuance of a build- 
ing did not render defendants liable unless the 
language used was such as to give plaintiff 
a right to understand that it constituted a prom- 
ise to pay.—Pocket v. Almon, Vt., 96 Atl. 421. 

32.——Public Policy.—Employment of a per- 
son by a corporation on compensation con- 
tingent on success in securing a contract from 
Postmaster General for furnishing letter car- 
riers’ satchels is against public policy.—Crocker 
v. United States, U. S. Sup. Ct:, 36 S. Ct. 245. 

33. Public Sale-——The agreement between 
plaintiffs and a corporation to buy jointly the 
fixtures and stock of an insolvent at public sale 
was not invalid where made for the legitimate 
purpose of combining the parties’ resources and 
not to chill or suppress bidding.—Stack v. Roth 
Bros. Co., Wis., 156 N. W. 148. : 

34. Conviets—Adopted Child.—Where adop- 
tive mother in penitentiary was served with 
process in proceeding to commit child to home 
for dependent children under provisions of Rev. 
St. 1908, §§ 568-585, court had jurisdiction.— 
Board of Control of State Home v. Mulertz, Colo., 
154 Pac. 742. 

35. Corporations—By-Laws.—A by-law of a 
corporation empowering its board of directors 
to remove a director or officer did not authorize 
them to terminate the contract of employment 
as manager for a definite term of one year 
of their managing director, employed as man- 
ager and elected director in pursuance of his 
contract of employment.—Cuppy v. Stollwerck 
Bros., N. Y. 111 N. E. 249. : 

36. Franchise.—To justify .the inference 
that a corporation has surrendered its fran- 
chises, it is not sufficient that it has become in- 
solvent or that all of its property has been sold 
by the sheriff, but it must also have lost the 
power to continue or to resume its business.— 
a v. Poor, N. Y., 111 N. B. 229, 216 N. Y. 

37..——Officers.—The secretary of a warehouse 
company cannot bind the company by admis- 
sions as to insuring cotton, unless made in the 
scope of his employment.—Farmers’ Ginnery & 
Mfg. Co. v. Thrasher, Ga., 87 S. E. 804. 

38._—-_Transfer of Stock.—The method of 
transferring corporate stock is governed by the 
law of the state of incorporation, although the 
transfer is made in another state.—Husband 
v. Linehan, Ky., 181 S. W. 1089. 

39. Counties—Contracts.—Where a county, 
after contracting with plaintiff to prepare plans 
and superintend construction of a courthouse, 
abandoned the project for legal reasons, and 
thereafter, on bonds being voted, employed other 
architects, held, that the county was not liable 
to plaintiff for damages sustained.—Weathers 
v. Board of Com’rs of Coal County, Okl. 154 
Pac. 642. 

40. Damages—Measure of.—Where damage to 
realty is permanent, or cannot well be expressed 
in specific items of injury capable of easy re- 
pair or remedy, but affecting in some substan- 
tial degree the value of the entire property as 
a unit, the measure of damages is the difference 
hetween the fair value of the property imme- 
diately before and immediately after the in- 
jury.—Watson v. Mississippi River Power Co., 
Iowa, 156 N. W. 188. 

41. Mental Suffering.—Mental suffering 
from shame and humiliation, experienced by a 
woman assaulted in the presence of her neigh- 
bors, may, in trespass for the assault and bat- 
tery, be recovered without special allegation.— 
Rogers v. Bigelow, Vt., 96 Atl. 417. acer Ya 

42. Proximate Cause.—Where plaintiff, who 
had suffered personal injuries, had a second ac- 
cident without fault of his own, and the result 
was more serious because of the prior injury, 
such prior injury may be treated as the prox- 
imate cause of the aggravated consequences.— 
Papic v. Freund, Mo. App., 181, 8. W. 1161. 

43. Deeds—Delivery.—Mere manual handing 
of deed to grantee is insufficient to constitute 
legal delivery; intention that deed shall operate 
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as present conveyance of title being also essen- 
ae v. Tewksbury, Mass., 111 N. E. 
44.—Escrow.—An agreement, whereby the 
owner executed to her nephew a deed to her 
farm, and placed same in escrow for delivery 
of the grantee on her death and his performance 
of certain conditions, and entitling the grantor 
On notice to have the deed returned on the 
grantee’s default, held valid and to give the 
grantee title on his performance of the con- 
tract.—Maliey v. Quinn, Minn., 156 N. W. 263. 

45. Divoree—Attorney Fee.—Attorneys for 
the Wife in her successful suit for absolute 
divorce against her husband Were entitled to a 
fee of $5,000 from the husband, though they 
could have procured a divorce upon the ground 
of abandonment alone, with very little trouble, 
but in fact charged cruel and inhuman treat- 
ment and infidelity as well—Winslow v. Wins- 
low, Tenn., 182 S. W. 241. 

46. Condonation.—A husband did not, by 
living and sleeping with his wife after alleged 
indignities for which he sought a divorce, con- 
done the offenses where, after such cohabitation, 
other unhappy occurrences took place.—Kennedy 
v. Kennedy, Mo. App., 182 S. W. 100. 

47. Easements — Inconsistent Acts. — The 
maintenance of barways at the extremities of an 
unlocated right of way over defendant’s lot 
between two .of plaintiff’s was not necessarily 
incompatible with the needed right of passage. 
—Burnham v. Mahoney, Mass., 111 N. E. 396. 

48. Election of Remedies—Evidence.—Where 
plaintiff, deemring that his license to maintain 
an irrigation ditch over defendant's land was 
revocabie, instituted condemnation proceedings, 
but dismissed them on discovering his mistake, 
there was no election of remedies, precluding 
the assertion of the irrevocable character of the 
license.—Graybill v. Corlett, Colo., 154 Pac. 
730 

49. Elections—iIdentifying Ballot——Where a 
voter identifies his ballot by writing his name 
on it, the ballot should not pe counted, regard- 
less of the voter’s intent.—In re Redwood Coun- 
ty Election Contest, Minn., 156 N. W. 125. 

50. Embezzlement—Evidence.—The failure to 
account for money received from another who 
has relied upon his honesty to return it with 
stipulated interest, does not render him guilty 
of embezzlement unless the relation of banker 
or broker and depositor exists between the 
parties, and then only by statute——People v. 
Belt, IL, 111 N. E. 93. 

51. Eminent Domain—Damages.—That abut- 
ting owners on an avenue already open for 
street purposes were awarded damages incident 
to the condemnation of land for enlarged street 
purposes would not foreciose their recovery of 
damages arising from the erection and main- 
tenance of an elevated railroad in the street.— 
In re Ely Ave. in City of New York, N. Y., 111 
N. E. 266. 

52. Entry, Writ of—Presumption.—Without 
evidence to the contrary, occupation is presumed 
to be in accordance with the limits of owner- 
ship, but the presumption is rebutable——May v. 
Labbe, Me., 96 Atl. 502. 

53. Executors and Administrators—<Action 
Against Self—The administrator of a dece- 
dent’s estate as such and as an individual are 
two distinct persons, and the probate court can 
order an adiministrator as such to bring an 
action against himself individually on his per- 
sonal note owing the decedent’s estate.—Powell 
v. Jackson, Ind. App., 111 N. E. 208. 

54. Appointment.—A will nominating an 
executor of an estate creates in such executor or 
trustee no absolute right, but is subject to ap- 
proval of the court, which may at any time 
remove him and divest such title as he has.— 
Studebaker Bros. Mfg. Co. v. De Moss, Ind. 
App., 111 N. E. 26. 

55. Specific Legacy.—The executor under a 
will, giving specific legacies of money payable 
out of sales of certain lots, though not expressly 
authorized by the will, yet from his duty to 
carry out its provisions and to raise the fund 




















with which to satisfy such legacies, had im- 
plied power to sell and convey testatrix’s realty. 
—Varple v. Collins’ Ex’r, Ky., 181 S. W. 1115. 


56. Fixtures—Intent.—A building, erected by 
voluntary unincorporated associates for use as 
a cheese factory, on land the use of which 
Was donated, without intention that it shouid 
be regarded as a fixture, did not become such, 
and did not belong to the owners of the land.— 
brobst v. Marty, Wis., 156 N. W. 195. 


57. Forgery — Evidence. — Where evidence 
showed that accused torged payee’s name to a 
check issued by county treasurer for a road 
warrant, and in Order to cash it at depository 
bank indorsed his own name thereon under 
bank’s custom requiring persons cashing checks 
to indorse their names thereon, and accused’s 
name was last indorsement appearing on check, 
it was not error to submit tne count for pass- 
ing forged check to jury.—Fry v. State, Tex. 
Civ. App., 182 S. W. 3831. 

58. Frauds, Statute of—Memorandum.—Under 
Statute of frauds memorandum may consist of 
letters or Other wrilings or be aided by refer- 
ence to other writings, but, whether consisting 
of one or more writings, must contain all the 
essential elements of tne contract.—Graham v. 
oe Elevator Co., Ind. App., 111 N E. 

59.——Original Promise.—Where oral promise 
of owner to pay subcontractor for work on 
house is primary or original, not secondary or 
collateral, obligation is enforceable under 
Statute of frauds.—Pocket v. Almon, Vt. 96 
Atl. 421. 

60. Gifts—Savings Bank.—Where a savings 
bank depositor redeposited the funds which he 
had therein on terms that they might “be drawn 


by his sister, A. W.,” the contract meant that . 


the deposit might be withdrawn by her at any 
time before or after the depositor’s death.— 
Chippendale v. North Adams Savings Bank, 
Mass., 111 N. E. 371. 

61. Guaranty—Notice.—Where plaintiff prom- 
ises to make a loan On receiving certain guaran- 
ty of payment and such guaranty is furnished, 
he need not give notice to the guarantors of ac- 
ceptance of the guaranty before making the 
loan.—National City Bank of Minneapolis, v. 
Zimmer Vacuum Renovator Co., Minn., 156 N. 
W. 265. 

62. Guardian and Ward—Investments.— 
Where a guardian without authority invested 
his infant ward’s money in incumbered real es- 
tate, which he exchanged for other lands, the 
transaction culminating in entire loss of the 
investment, the original vendor, who received 
the infant’s money with notice, cannot defend 
on ground that original diversion did not re- 
sult in loss.—Empire State Surety Co. v. Cohen, 
N. Y., 156 N. Y. S. 935. 

63. Homestead—Purchase Money.—A _ pur- 
chaser of land holding under a deed~expressly 
retaining a lien for part of the purchase money 
cannot hold the land as a homestead against 
the vendor holding vendor’s lien purchase- 
money notes.—Stratton v, Westchester Fire Ins. 
Co. of New York, Tex. Civ. App., 182, S. W. 4. 

64. Homicide—Simple Assault.—A simple ase 
Sault cannot be repelled with a deadly weappn 
or by acts calculated to kill the assailant, un- 
less the assault is such as to excite the assaulted 
person’s fears as a reasonable man of danger to 
life or great bodily harm.—Gransden v. State, 
Okl. Cr. App., 154 Pac. 684. 

65. Husband and Wife—Equity.—There be- 
ing no remedy at law, the conflicting property 
rights of husband and wife may be adjusted 
in equity.—Whiting v. Whiting, Me. 96 Atl 
500. 

66. Gift—A deposit, by a husband in the 
name of himself and wife raises a presump- 
tion that he intends to confer upon his wife 
the right of sole ownership to the deposit in 
the event of her survivorship only where there 
is no evidence to explain the purpose of the 
deposit.—In re Mills’ Estate, N. Y¥. Supp., 157 


N. Y. S. 138. 
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7. Imdemnity—Primary Liability—A_ city, 
pe. paid a judgment recovered cases: = 
on account of injuries received by a traveler 
due to a defective metal pipe laid in the side- 
walk, the city might recover from the abutting 
owner, it being primarily_bound to keep the 
pipe in repair.—City of Louisville VY. Metro- 
politan Realty Co., Ky., 182, S. W. 172. ; 

€8. Infants—Laches.—A minor who knowing 
that valuable improvements were being placed 
on property conveyed by her, waited 43 years 
before seeking to disaffirm her contract, during 
which time several conveyances of the proper- 
ty were made, was guilty of such laches that 
she could not disaffrm her conveyance.—Nobles 
v. Poe, Ark., 182 S. W. 270. me 

. Insurance — Change of Beneficiary. — 
where a member of a fraternal order oe 
to change the beneficiary named in his certi . 
cate did not do so in the manner prescribe 
by his certificate and the laws of the order, 
there was no change of beneficiary.—Dean Vv. 
Dean, Wis., 156 N. W. 135. 

70. Incontestability—A clause of a life 
insurance policy providing that it should be 
incontestable from date, except for nonpayment 
of premiums, precluded any defense after date 
for false statements in the application, though 
fraudulently made.—Duvall v. National Ins. Co. 
of Montana, Idaho, 154 Pac. 632. 

71. Liability Policy.—Where an employer's 
liability policy provided a special rate of pre- 
mium on discontinuance where the insured goes 
out of business, those jointly insured are not 
entitled to such premium where the policy is 
canceled at their request, only one of them g0- 
ing out of business.—Ocean Accident & Guaran- 
ty Corp. v. Combined Locks Paper Co., Wis., 156 
N. W. 156. 

72. Suicide.—Where, in an action on a 
policy providing that it should be void if in- 
sured committed suicide within one year, it 
conclusively appeared that he committed suicide 
within that time, the court properly directed a 
verdict for defendant.—Hodnett v. Aetna Life 
Ins. Co., Ga. App., 87 S. E. 813. 

73. Waiver.—Conduct of fire insurer, in 
notifying insured the first of the years 1912, 
1913, and 1914, to come to its office and sign a 
receipt for a dividend due him in the amount 
of his premium and have a receipt therefor in- 
dorsed on his policy, waived the insurer’s right 
under the policy, upon insured’s failure to pay 
the premium for 1915, no notice being given, a 
like dividend being then also due, to forfeit the 
insured’s right to renew.—Davis v. Salem Coun- 
ty Mut. Fire Ins. Co., N. J. Ch., 96 Atl. 391. 

74. Interest—Unliquidated Demand.—Inter- 
est will not ordinarily be allowed on an un- 
liquidated account or claim except from _ the 
time the amount due is ascertained judicially 
or by act of the parties.—Hoover-Dimeling 
Lumber Co. v. Neill, W. Va., 87 S. E. 855. 

75. Internal Revenue—Constitutional Law. 
—tThe retroactive effect of the income tax pro- 
visions of the Tariff Act, fixing preceding March 
ist as the time from which the income for ten 
months is to be computed, does not render it 
inconsistent with Const. Amend. 16.—Brushaber 
v. Union Pac. R. Co. U. S. Sup. Ct., 36 S. Ct. 


76. Imtoxicating Liquors—Indictment and In- 
formation.—Where the state law forbids keep- 
ing liquor in place of business, and a city 
ordinance forbids keeping it within the city 
limits for illegal sale, an accusation under the 
ordinance held not demurrable because it charg- 
ed that defendant kept the liquors in his place 
of business for illegal sale, though it would 
also be a state offense-——McDonald v. Town of 
Ludowici, Ga. App., 87 S. E. 807. 

77. Landlord and Tenant—Forfeiture.—Two 
contracts between lessor and lessee, made on 
the same day, the second, styled a supplemental 
contract, increasing the amount agreed by the 
first to be loaned by lessor to lessee, held in 
law one, so that provision in the second was as 
efficacious as if in the first, to preserve right of 
forfeiture given by lease.—La Salle Inv. Co. 
v. Wells, Mo., 181 S. W. 1136. 





78. Libel and Slander—Pleading and Prac- 

tice —Where the petition charges that the de- 

famatory words were spoken at a particular 

time and place to a specified person, plaintiff 

 apge oll ge 8 unless the nee shows that 
e words were so spo — 

Shockley, Mo., 181 S. W. 1181) oeT88 


79. Lis Pendens—English Rule.—The Englis 
rule that the doctrine of lis pendens is eg 
plicable to Personal property other than chattel 
interests in land is probably not the rule in the 
y+ eines v. Mabee, N. J. Ch., 96 


80. Master and Servan 
While hiring at so much 
or year raises no presumption that the hiri 
was for such a period, yet the rate and mode of 
payment are often determinative of the period 
of service.—Doolittle v. Pacific Coast Safe & 
Vault Works, Or., 154 Pac. 753. 

81. Suitable Appliances, A 
having furnished rubber gloves te 
rienced employe working about e 
Is not required to see that he us 
—Horan v New York, N. H. & 
¥. 1657 BM. XY. & 286. 


_ 82. Mortgages—Priority.—A judgmen - 
itor of a purchaser who gave Seok a deca a2 
trust to secure the unpaid purchase money does 
not take priority over such deed of trust, though 
judgment was rendered before the deed of trust 
was recorded.—Moomaw vy. Jordan Va 87 
S. E. 569. ; = 

83. Negligence —Sudden 
fronted with sudden peril, q 
another, need not exercise 
required of persons unde 
but need act only with 
which an ordinarily p 


t — Presumption. — 
per day, week, month, 


employer, 
to an expe- 
lectric wires, 
es the gloves. 
EL R. Co., N. 


Peril.—One con- 
ue to negligence of 
the degree of care 
r other circumstances, 
. oe degree of care 
r rudent person wo - 
cise under like conditions.—City of leltaieneine 
v. Pell, Ind. App., 111 N. E. 22. 


84. Release—W aiver.—Where defendan 
up release in defense of Plaintiff’s en = 
Wrongful death, and plaintiff pleaded fraud, and 
offer of repayment, and defendants did not ask 
the court to require payment into court, they 
Waive the right to insist on actual payment.— 
Hubbard v. Lusk, Mo. App., 181 §, W. 1028. 
85. Remainders—Estoppel.—While a contin- 
gent remainder cannot be granted and nothing 
passes by deed of it, the estate may be trans- 
ae > 4 pegs ng ge by way of estoppel 
ng effect when e estate vests.— 4 
Drury, Ill. 111 N. BE. 140. BE ie 


86. Removal of Causes—Ground for.—It is 
not ground for removal to the federal court of a 
prosecution against a negro that the indictment 
was found by a grand jury from which negroes 
were excluded because of their race.—Tillman 
v. State, Ark., 181 S. W. 890. 


87. Sales—Evidence—wWhere, in an action 
On instruments given for the price of an auto- 
mobile, the defense was that the sale was pro- 
cured by false representations as to statements 
made by defendant’s wife to plaintiff’s agents, 
defendant’s wife was properly permitted to de- 
tail the conversation between herself and such 
agents when they showed her the car with a 
view of selling it to defendant.—J. I. Case 
Threshing Mach. Co. v. Webb, Tex. Civ. App., 
181 S. W. 853. 


88. Telegraphs and Telephones—Delivery of 
Message.—Where plaintiff delivered message to 
joint agent of telegraph and railroad companies 
who sent it over railroad’s wire to railroad 
agent at destination, plaintiff not knowing such 
facts, defendant telegraph company could not 
escape liability for failure to deliver on the 
ground that plaintiff had not delivered mes- 
sage to it—Western Union Telegraph Co. v. 
Sims, Tex. Civ. App., 181 S. W. 800. 


89. Liability—A telephone company can- 
not by ceasing to use part of its line and dis- 
connecting same relieve itself from the duty of 
using care to prevent injury from the unused 
part.—Southern Bell Telephone & Telegraph Co. 
v. Ellis, Ga. App., 87 S. E. 766. 


90. Theaters and Shows—Regulation.—The 
power to regulate theaters and shows does not 
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include the power to prohibit, and such amuse- 
ments can be prohibited only when a nuisance. 
— v. City of Chicago, IIl., 
19. 


lll N. E. 


91. Torts—Nuisance.—Where citizens, with- 
out malice and in honest belief ‘of power of 
board to act, presented petition to aldermen to 
revoke merchant’s license on ground that his 
store was a nuisance, they were not liable for 
damage caused to plaintiff by “yg! revocation. 
—McKee v. Hughes, Tenn., 181 S. . 930. 


92. Trusts—Trustees.—Where one of two or 
more trustees disclaims, the remaining trustee 
or trustees are vested with all the powers 
of the trust necessary to carry out the purpose, 
—Stein v. Safe Deposit & Trust Co. of Balti- 
more, Md., 96 Atl. 349. 


$3. Vendor and Purchaser—Fraud.—Where 
one who has obtained a title by fraud conveys 
it to a third person to discharge a pre-existing 
debt, the latter is a purchaser for value, in the 
absence of bad faith and notice.—Sutton v. Ford, 
Ga., 87 S. E. 799. 


94. Waters and Water Courses—Appurte- 
nance.—A conveyance of land on a nonnavigable 
river, describing the land as beginning and end- 
ing on the bank, without a closing call, did 
not pass title to the river bed as an appurte- 
nance of an ice plant then on the land, as an 
easement, but not title, may pass without ex- 
press words as an incident to a grant.—Whittier 
v. Montpelier Ice Co., Vt., 96 Atl. 378. 

95. Flood.—A flood not shown to have been 
higher than previous floods, but which plaintiff 
claimed injured his premises because the de- 
fendant railroad company had partially filled 
in trestles of a dirt embankment causing the 
water to back up, is not an act of God excusing 
the railroad company from liability.—Galveston, 
H. & S. A. Ry. Co. v. Vogt, Tex. Civ. App., 
181 S. W. 841. 

96. Servient Tenement.—The proprietor of 
lower land is not bound to receive 
waters which naturally flow from the estate 
above, but the right to occupy and improve land 
by changing the surface is not restricted by the 
fact that the change will cause water to flow 
over adjacent land, or to stand thereon in un- 
usual quantities.—Rutkoski v. Zalaski, Conn., 
96 Atl. 365. 

97. Surface Water. iid railroad company 
whose roadbed was properly constructed with 
an opening for- surface waters, on allowing 
debris to wash off of its tracks and obstruct the 
drain, held liable for the inundation of adjoin- 
ing lands.—Yazoo & M. V. R. Co. v. Scott, Miss., 
70 So. 459. 

98. Wills—Attestation.—Will of blind testa- 
tor, signed by witnesses but four feet from 
him, he having the opportunity to hear they 
were signing the paper he had signed, held 
not invalid, as having been signed by the wit- 
nesses out Of his presence.—In re Allred’s Will, 
N. C., 86 S. E. 1047. 

99. Bequest.—A clause of a will giving 
a fund to be “divided equally among the lega- 
tees in N., B.’s, W.’s, B.’s, and H.'s,” is not to 
be construed as a bequest to families, rathér 
than to individual legatees elsewhere named, 
because of the “s” added to the names.—Hig- 
gins v. Safe Deposit & Trust Co. of Baltimore, 
Md., 96 Atl. 322. 

100.— Canonical Law.—A bequest to “rela- 
tives and kindred by blood of the first and sec- 
ond degree” held to be construed by the canon- 
— law.—Wheat v. Hill, U. S. C. C. A., 227 Fed. 

4. 


101.———Construction.—A provision in the fifth 
item of a will giving one grandchild $1,000 “in 
addition to the equal portion” of the estate, 
held not to show a testamentary scheme that 
the special devise to another grandchild, men- 
tioned in item six, should not be additional to 
a devise to such grandchild of an equal division 
among testator’s children and grandchildren.— 
Jefferson v. Phone, Ga., 87 S. E. 665. 

102.——Construction.—Where real property 
was devised in trust with directions to the 


surface . 





trustees to pay the income in testator’s children 
and to divide the property on death of the last 
of the children among the testator’s legal heirs, 
the estate vested at the time of the testator’s 
death, and not at the deah of the last life 
—— v. Kimball, Mass., 110 N. E. 
036. 


103.——Construction.—A bequest “to my cous- 
ins” held to mean first cousins only.—Walker 
v. Chambers, N. J. Ch., 96 Atl. 359. 


104. Directions to scrivener.—Testimony 
of the scrivener as to the directions testator 
gave him and what he supposed was the effect 
of the language he used in executing those 
directions cannot be considered in construing 
the will—Wyatt v. Henry, Ark., 181 S. W. 
297. 

105. Donation.—A bequest by a wife to her 
husband, of her entire property “to use as he 
may see fit (during) his lifetime” is a donation 
af the usufruct.—Rice v. Key, La., 70 So. 483. 


106. Election.—Since election in wills im- 
plies inconsistent benefits, a husband who is 
made trustee of his wife’s estate cannot elect 
to take only as trustee and waive his statutory. 
estate, which is not inconsistent with the trus- 
teeship.—Studebaker Bros. Mfg. Co. v. De Moss, 
Ind. App., 111 N. 26 


107. Limitation of Estate.—Where testator 
devised a fee-simple estate of inheritance at 
common law, any attempt on his part to cut 
it down to a life estate in the devisee, with re- 
mainder over to her issue surviving her, and if 
none then to others, could not limit the estate 
devised.—Ashby v. McKinlock, Ill., 111 N. E. 
101. 


108. Notice—Where the mortgage being 
foreclosed was not of record when a third person 
bought the mortgaged land, the material issue 
was whether such person had actual knowledge 
of the existence of the mortgage or of facts put- 
ting him on notice—Engelkemeier v. Lillis, 
OkKL, 153 Pac. 877. 


109. Notice of interest—Where plaintiff 
who asserted an equitable interest in land, 
contended that he told defendant of his in- 
terest and warned him he was buying a law- 
suit, such information is notice of plaintiff's 
interest.—Bell v. Bell, S. C., 87 S. E. 540. 


110. Remaindermen.—Where testator de- 
vised land to his granddaughter for life, re- 
mainder to her body heirs, and in default to his 
great-grandchildren, the class who take are to 
be determined on the death Of the life tenant 
and not at the death of the testator.—Drury 
v. Drury, IL, 111 N. E 0. 


11T— Testamentary Character.—Where tes- 
tator’s will, besides testamentary clauses, also 
contained a provision that the executors, who 
were also devisees, should take care of testator 
and his wife so long as they lived, the instru- 
ment was valid, being properly executed, de- 
spite its containing a clause concerning matters 
not of a testamentary nature.—Owens v. Doug- 
las, Ark., 181 S. W. 896. 

112. Testamentary Capacity.—One having 
the capacity to make a will is of sound and 
disposing mind. There is no distinction be- 
tween a person of sound mind and one of dis- 
posing mind, and a person mentally diseased 
does not possess a disposing mind.—Allen v. 
North, Ill., 110 N. E. 1027. 

113. Testamentary Capacity.—That a testa- 
tor who dictated his will while in his last ill- 
ness made grammatical errors, and may have 
used expressions which were not applicable to 
his estate, does not show his want of mental 
capacity.—State v. Goodman, Tenn., 181 S. W. 
312. 

114. Vested Remainder.—Where deceased 
made a devise to his wife for life and then to 
remaindermen or their survivors, held that the 
estate of the remaindermen did not vest until 
the death of the wife, and only those then liv- 
ing were entitled to share.—Perry v. Thomas 
R. L, 95 Atl. 776. 





